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LOCALINSIGHTS MEET INTERNZ AL EXPERTISE
G6c Nhin quoc néi hoi ngdé chuyén mon quoc té

VCI Legal la cong ty luat kinh doanh cung 5:ép dich vu “Luét su ndi bo”, chuyén sau
trong linh vuc kinh doanh dau tu voi mét so hoat dong chinh:

Doanh nghié¢p, M&A & Chirng khoan

Pau tu va ti co cau

Tai chinh, ngan hang va thi truong von

Bao hiém

Bat dong san & Xay dung

Xang dau, Khai khoang & Ning lugng

Co s& ha tang, van tai & Logistics

Chinh sach thuong mai & Canh tranh

Thué & Chuyén gia

Lao dong, Quan ly nhan sy & Compliance

Cac phuong thirc giai quyét tranh chap: Hoa giai, trong tai
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GIAI DOAN XEM XET PAU TV
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CO CHE BAO HO
DAU TU

danh cho cac nha dau tw
trong nhiéu Hiép dinh Bo ho
Pau tw (IPAs) khac nhau cé
thé dé dang bi bé qua

— theo IPAs nha dau tw nwéce
ngoai c6 quyén sl dung cac
co quan tai phan quéc té dé
gidi quyét cac tranh chap vé

dau tw, cu thé la CO’ ché
ISDS
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LUA CHON QUOC TICH

Viét Nam d3a ky két 67 Hiép dinh dau tuv song phuong (BITs) va 25
Hiép dinh bao gom cac diéu khoan bao hd dau tu (TIP-IPAs).

MOoi IPA dwa ra mot mirc d6 bao ho dau tu khac nhau.

Nha dau tw, dac biét la cic cong ty da qudc gia, cé thé lwa chon
qudc tich dau tw cua ho tai Viét Nam (vi du: cong ty da qudc gia
cla Hoa Ky st* dung cdng ty con tai Nhat Ban hoac Phip dé dau tu
vao Viét Nam).

Cac nha dau tw nén xem xét cac dieu khoan va diéu kién cua IPA dé
Iwa chon quoéc tich co loi nhat dé dau tw vao Viét Nam.
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TIEU CHI LUA CHON

Lua chon can c& mic d6 bao ho cua IPA véi nha dau tv / hoat dong dau tw

Tot Khéng tot

Binh nghfa rong vé nha dau tw/hoat | Dinh nghia hep vé nha dau tuw/hoat
dong dau tw dwoc bao hd dong dau tw dwoc bao hd

Khéng cé6 diéu khoan “ngd ba|Co diéu khodn “ngd ba dwong”
dwong” (fork-in-the-road) (ngan chan viéc khoi kién song
song)

Thoi hiéu dai_hodc khéng c6 thdi| Thoi hiéu ngan

hiéu
Piéu kién dé khéi kién ISDS dé dap | Diéu kién dé kh&i kién ISDS khé
rng dap ng

Nhiéu co s& khéi kién ISDS [t co s& khdi kién ISDS
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' Pinh nghiavé Nha dau tw/Hoat ML=
dong dau tw dworc bao ho

> Binh nghia rong:

“déu tw c6 nghia la moi loai tai san” (US-VN BTA, Diéu 1.1)

“dwoc s& hitu hodc kiém sodt trwe tiép hodc gidn tiép bdi cdc céng dén
hodc céng ty” (US-VN BTA, Diéu 1.1)

“céng ty co nghia la bat ky phdp nhan nao (...) hoat déng vi hodc khéng
vi muc tiéu loi nhuén, .... s& hitu hodc kiém sodt bdi nha nwdc hodc tw
nhén” (US-VN BTA, Piéu 1.2)

> Binh Nghia hep:

“cé nhitng ddc diém caa mét hoat déng ddu tw, bao gém nhitng ddc
diém nhw cam két vé vén hodic ngudn luc khdc, ky vong vé sinh Iovi va lgi
nhudn, hodc ch@p nhén rai ro (CPTPP, Chwong 9, Diéu 1)
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@
Giai quyét
tranh chap

Chuyén |gvi Doi xtr cong , ,
nhuan/doi bang va chong quoc
tien té binh dang hiru hda

Khong phéan
biét doi xuv

Théi hiéu: Mot s6 IPA ma Viét Nam tham gia quy dinh khéng dwoc
khd&i kién tai trong tai quoc té khi qua thoi hiéu nhat dinh

e.g. Hiép dinh Dau tu Toan dién ASEAN : 03 nam ké tir khi nha
dau tu lan dau tién biét hodc budc phai biét vé viéc vi pham/ tén
that hoac thiét hai.
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e A 2 55 . - , VCI
~_Diéu khoan "ngabadwong—

(Fork-in-the-Road)

Nha dau tu khdi kién phai lwa chon gilta co’ ché
ISDS hodc Toa an chia qudc gia s& tai/cach giai
quyét khac quy dinh trong cac co ché theo hop
dong

Ngan chan cac thd tuc song song 2 néu mot van
dé da dwoc giai quyét bdi TOa an cla quoc gia s&
tai, thi khong thé khdi kién ISDS
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Cdc diéu kién khéi kiénISDS  ——MSL

Cac diéu kién thuong gap:
Théng bao vé y dinh khai kién phai dwoc giri dén nha nudc bi kién
Mot thoi han nhat dinh (thwong |a 03-06 thang) d3 tréi qua sau
khi ti€n hanh thwong lwong va tham van tién trong tai
Phai tir bé quyén khéi kién tai co quan tai phan & nudc s& tai
(vd: Didu 3.34, EVIPA)

Cac diéu kién bo sung :
Tranh chap phai lién quan dén s6 tién boi thwéng hodc bi qudc
hitu héa (vd: Diéu 8.3, BIT Viét Nam — Trung Quéc)
Néu nha dau tu cd nhan la thuong trd nhdn cia mot qudc gia, va
dong thoi la cong dan ciia mot qudc gia khac, thi khéng dwoc khéi
kién trong tai déi v&i qudc gia ma minh dang mang qudc tich (vd:

Diéu 9.1, CPTPP)
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- Caccor so khaéi kién ISDS Ml

/

s lwong quyén va pham vi dwoc bao ho cia nha dau

tv duoc quy dinh khac nhau tuy theo IPA: Vi du:
BTA Hoa Ky-VN cé quy dinh vé nghia vu doi x&* quoc
gia (Diéu 2), nhwng BIT Malaysia-VN khong c9; va
Nghia vu d8i x(* cdng bang va binh dang theo CPTPP
quy dinh rd vé sy tir chdi cong ly, trong khi BIT Han
Quodc-Viét Nam khoéng cé quy dinh rd vé ndi dung
nay*

Cac co s& khai kién I1SDS va gi¢i han cia moi co s&

=) nay la khac nhau trong tirng IPA
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IPA'ctia Viet Nam vo'i motsonén  MOLCoA

P Kinh té 16n

DPinh nghia réng Khéng c6 diéu Khéng quy
vé NDT/HPDT khoan "nga dinh thé&i hiéu
ba dwéong”

BTA VN-Hoa Ky X
BIT VN-VQ Anh
BIT VN-Phap
BIT VN-Nhat Ban

BIT VN-Han Quéc 3 nam

BIT VN-Trung Qudc

EVIPA X Lén dén 7 nam

X X| X| X| X

CPTPP X 3.5 n3m

ACIA X X 3 ndm
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TINH HO’P PHAP TRONG GIAI ~ Y<!E=S
POAN DAU TU
Luuy
Cac IPAs thwong co yéu cau vé tinh hgp phap cia hoat
dong dau tw (“theo quy dinh cua phdp lugt")

- hoat dong dau tu bat hop phap sé khéng duwoc bao
ho

* TUY NHIEN, hanh vi nao dwoc xem la
bat hop phap va mic dd nghiém
trong dwogc xem xét thuwong khong 0 '
r0 rang

500 PROFILES
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‘Hoeatdong dau tw bat hop phap

- Thwc tién ISDS

Vi pham it nghiém trong thi khéng loai trir nha dau tu khoi ISDS
(Kim & Ors v. Uzbekistan)

Vi pham nghiém trong: “Néu nha ddu tw hanh déng trdi phdp
luGt, quéc gia sé tai cd thé yéu cGu nha dau tw stra déi hanh vi va
dp dung cdc bién phdp xut ly theo phdp luGt cua nworc so tai do”
(Yukos v Russia)

Tap trung vao yéu td bat hop phap trong giai doan "thwc hién"
(making) viéc dau tw thay vi cac hoat dong sau d6 (Copper Mesa
v Ecuador)

Qudc gia bi kién khéng thé néu ly do vi pham & giai doan
"thwe hién" dau tu, néu da khdng phan déi vi pham dé (Aven
v. Costa Rica)

Casialaw

PROFILESE
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Cach khac phuc tinh-bathopphap—""—=
cia hoat dong dau tw

Su bat hop phap nghiém trong trong qua trinh "thuwc hién"
dau tuw sé ngan can NDT khdi kién ISDS

NDT nén doi mot khoang thoi gian nhat dinh trudc khi
khai kién ISDS (néu d3 cd vi pham nghiém trong) nham
chirng minh sw khéng phan ddi ciia qudc gia s& tai

MOt giai phap quan trong nita la phai stra chira hanh vi vi
pham (va doi thém mot khoang thoi gian), néu NDT quyét
dinh khoi kién ISDS.
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Thwong Lworng & Hoa Giai ISDS
thu hut, gilt chan va mé rong dau tu
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“Tranh Chip Dau Tw -Khao Sat Nguyén Nhan

> 25% nha dau tu trong Khao sat Rui ro Chinh tri MIGA-EIU clia Ngan hang
Thé gidi chi ra rang:

rdi ro chinh tri khién ho rat cac hoat ddéng dau tu hién cé hoac hiy bd cac
dy dn d3 1én k& hoach.

e rui ro chinh tri ma NPT quan tdm: khéng phai khiing bé/chién tranh ma
la hanh ddéng cua Chinh phu: thay déi phap luat bat lgi, vi pham hop
ddng hodc han ché chuyén lgi nhuan va chuyén doi tién té

hanh déng cia chinh phd tao ra can tré cho cac nha dau tu tiém nang

mai.

Giam thiéu rii ro & giai doan ban dau 1a rat quan trong khdng chi dé thu
hat, giir chdn va mé rong dau tw ma con dé ngan ngira cac tranh chap
tién nang gitra nha dau tw va nha nuwdc giy ton kém.

PROFILES
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CAC HANH VI KHIEN CAC QUOC GIA MAT Fpi. < ET

Ruai ro chinh trj bat nguén tir hanh vi cta
chinh phu

1. Qudc hivu hoa
2. Vi pham hop déng

8, Chuyén loi nhuan va kha nang chuyén doi
tién té

4. Thay dbi phap luat dét ngot/bat loi

4.1. Hanh déng mau thuan cta Chinh phu
4.2. Thiéu minh bach

4.3. Phan biét dbi xtr

4.4. Lam quyén
« Lam dung thdm quyén trong viéc giai thich
luat va quy dinh
« Séach nhiéu c6 muc tiéu dwoc nguy trang
dwéi dang cac quy dinh
« Thiéu twong xirng

asialaw

Céac cam két bao ho dau tw tai cac IPAs

1. Quéc hiru hoa

2. Biéu khoan bao trim (Umbrella Clauses)/Quéc
hiru hoa

3. Chuyén lgi nhuan

4. Nguyén tac tiéu chuan doi x(r t6i thiéu
Nguyén tac doi xtr cOng bang va binh dang

Nguyén tac dbi xir qudc gia
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Phéan loai
1. Quéc hiru hda

B
2.Vi pham hop déng

3. Han ché kha nang
cr]uyén loi nhuéan/chuyéen
doi tien té

4. Thay ddi quy dinh dot
ngot

4.1. Hanh déng mau thuan
cua Chinh phu

4.2. Thiéu minh bach

4.3. Phan biét dé6i xtr voi
NDT nwd&c ngoai
4.4. Lam quyén
» Khdng twong xing

« Lam dung quyén han

« Sach nhiéu c6 muc tiéu

dwoc nguy trang dwdi dang cac

quy dinh

+ Giai thich sai luat va quy
dinh lam anh hwéng dén nha
dau tw

LEADING FIRM

Recognised Firm

HIGHLY RECOMMENDED

Chinhphirtich-thu dat va giao cho cac nha dau tw khac.
Co quan chinh phu ttr choi gia han giay phép truyen thong.

B Local Insights Meet International Expertise ©

Chinh phi khong tuan tha cac nghia vu hgp dong vé viéc thanh toan
Co quan Quoc gia vé S& hiru Nha nuwédc dorn phwong cham durt thoa thuan.

Chinh pht c6 luat quy dinh chi gtri tién vao ngan hang quéc gia.

S& Kién triic hiy bé hiéu lvc mot phan gidy phép xay dwng cla thi tredng & phat cac nha dau tw.
B6 Tai chinh tr choi wu dai thue theo Luat Dau Tw - khéng c6 can cr trong luat thuée.

Chinh phl yéu cau nha dau tw phai tra tién cho dich vu ky thuat ctia co quan thanh tra
Viéc xay dwng bi han ché do dat thuéc khu virc giao thdng ma cha s& hiru khéng hé hay biét.

Chinh pht van hanh quy trinh dau thau tay tién > ngan can cac nha dau tw nwoc ngoai tham
gia dau thau trén thuc té .

Quy dinh m@i trong linh vyc truyén théng lam tang chi phi tr 3,9% Ién 14,4%.

Bo Tai chl'r]h dinh chi gidy phép'vz‘a dot kich vér! phong cla NDT can ctr trén té cao nac danh.
Chinh quyén dia phwong han ché van chuyén dau do tac hai dén moi trwdng va cong dong.

stra dbi Luat thué dia phwong va lam tang céac khoan thué bd sung cho cac NBT trong Iinh vic di
dong - vi pham cac quy dinh cua Lién minh Truyén thong Dién tr Quoc té.

Bo Tai Chinh quyét dinh danh thué thu nhap 128,2 triéu USD triéu trai v&i gidy phép cho mién
thué.
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SIRM mo hinh World Bank

Grievance becomes a dispute
State of agreement (Notice of Intent for Investor-State

Investor-
State

Problem BEE) Grievance ) Arbitration

SIRM Dispute resolution

SIRM Tracking Tool: What Gets Measured, Gets Done

Fountnes °°".Id improve t_he" Problems generated due fo Government Conduct
investment climate by taking care of Impact Indicator: ‘

investors’ grievances at this stage Investment lost §

Investment at Risk 5

NO RESOLUTION
Problem A

Problem B = -» q

Impact Indicator: Impact Indicator:
Investment Retained $ Investment Expanded $
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'SIRM Canh bao som™= VCIE
Thuwong lwong & Hoa Gidi

Co ché Giai Quyét Tranh Chap dau tu ¢ hé thong (SIRM) - mbi
qudc gia c6 md hinh riéng vai mot s6 yéu té chung:
Trao quyén cho Co quan chi tri:
¢ Co quan chuyén mén duoc chi dinh véi tham quyén phoi hop véi cac
co quan Khac.
Co ché canh b&o sém & Cong cu theo ddi:
e xac dinh c4c van dé tranh chap ngay khi ching phat sinh &

e cho phép Co quan chil tri phan (mg. gidm sét trang thai ciia mot van
de, rai ro dau tu va

o dau tu dugc giit lai / mé rong théng qua giai phap cia no
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Canh bao som - N VCIEn
e e o pe
”T/o'ng lwong & Hoa Gidi -1

Problem Solving Methods:

e Lead Agency is empowered to use different problem-solving
methods to find solution with involved agencies.

e Methods: exchanges of information, consultation to peer
pressure to legal advisory opinions.

Political Decision Making: when Lead Agency doesn’t have
the political clout to discipline peer agency

e problem is elevated to higher political levels (e.g.
President/Prime Minister).

e Once a higher-level decision is taken Lead Agency monitors and
tracks resolution & impact on investment.
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~ MORE QUESTIONS?" R V=

= uan A. PHUNG, Esq.
Managing Partner

Website:
Email:

Cell: (84) 908 168 275
Tel.: (84) 38 8272 029 Fax: (84) 38 8 234 43

Ho Chi Minh City: Hanoi

Suite P.420T06, 42/F, Park 7, 9/F, ACB Building
Vinhomes Central Park, 10 Phan Chu Trinh Street
Binh Thanh District, Ward 22 Hoan Kiem District, Hanoi,

Vietnam

Ho Chi Minh City, Vietnam
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